To rectify these inequalities, and to establish a society based on social justice and fundamental human rights, the first democratic government 18 of South Africa promulgated the Constitution of the Republic of South Africa, 1996 (Constitution). Of specific relevance in the context of water resources, are the rights entrenched in sections 24 and 27. Section 24 provides for the right to have the environment, water resources included, protected for the benefit of present and future generations. Section 27(1)(b) affords the so-called right to access to sufficient water. The latter right imposes specific positive duties 19 on the State. 20 The positive obligations of the State to realise the section 27(1)(b) water right against the backdrop of a history of inequitable access to water, 21 is concretised by section 27(2). Section 27(2) stipulates that "the state must take reasonable legislative measures to achieve the progressive realisation of the right to have access to sufficient water". In adherence to this obligation, 22 the National Water Act 36 of 1998 (NWA) was promulgated.
The primary aim of the NWA was to "provide for fundamental reform of the law relating to water resources" in South Africa. 23 The preamble of the Act states that water is "a scare natural resource that belongs to all people". In the new water law dispensation, as introduced by the NWA, private control of water is abolished and the national government is appointed as the public trustee of the nation's water resources. 24 A system that provides for water allowances granted at the discretion of government replaced the old system that provided for exclusive rights to water use that was generally to the detriment of the majority of South Africans. 25 From a property law perspective this transformation is very relevant, to the extent that it highlights important dimensions of the interface between property and water. Research done up 18 The terms "government", "State" and "public authority" are often used interchangeably and synonymously. Unless a particular meaning is attributed to a specific term in this contribution, the term "State" refers to an independent and sovereign entity that can be distinguished from the other States, and has certain administrative tasks to be carried out for its proper functioning. These administrative tasks are carried out by the "government". "Government" refers to the authoritative body responsible for the formulation and execution of policies which ensure law and order in the State. The term "government" includes the sum total of the legislative, executive and judicial bodies who are engaged in making, administrating and interpreting the law. Following this understanding, the term "State" carries a meaning broader than a "government". Both the terms "State" and "government" fall within the definition of "public authorities". 19 to date neither established, nor confirmed, aspects, such as, whether the concept introduced an institutional regime change; or whether the notion of res publicae has been statutorily introduced through the concept of public trusteeship. The implications that the statutorily introduced concept of public trusteeship might have on water as property, and the property regime within which water is regulated in South Africa still have to be determined.
This article sets out to achieve two aims: i) to conceptually examine whether or not the idea of "property in water resources" may have contributed to South Africa's water crisis, and ii) to question the extent to which the transformed property regime in terms of the NWA may offer solutions for some of the country's persistent water problems. The discussion follows the following structure: the first part reviews the meanings attributed to the idea of property and property rights regimes; in the light of the latter analysis, the article proceeds to consider the causal nexus between the idea of property and the said water problems in South Africa; thereafter it examines the potential role of property in solving such problems.
THE IDEA OF PROPERTY
Property is a prominent notion that features in our everyday lives. 26 Yet, despite the importance of property, there is remarkably little scholarly work on what property in the legal context entails. 27 Renowned property law scholars, like Underkuffler, argue that even in prominent scholarly works, the author often assumes that he or she and the reader share a working understanding of "property", moving almost directly to aspects, such as, the subject of property or the concept of ownership. 28 In fact, some proffer that the concept of property defies definition. 29 Factors hindering a single, comprehensive 26 29 The difficulty in defining property can be ascribed to a number of factors. The first of these is the difference in how lay people and lawyers understand the concept of property. Another would be that, when the meaning of property is examined (by both the layman and lawyer), the initial reaction seems to be an attempt to define only private property. The idea of property is recognised in both ordinary language as well as in various technical legal languages. Alchian AA "Some economics of property rights" (1965) 30 (ii) the function for which the concept is used; 31 (iii) confusing use of terminology; and (iv) inconsistent use of the already perplexing terminology. Due to the limited scope of this contribution, it is not possible to explore the effect and relevance of each of these factors in depth. However, to provide a workable understanding of the idea of property for present purposes, brief reference is made to the function of the law of property, and more specifically, the function of the legal concept of property. 32 Waldron 33 argues that the function of the law of property is to provide a set of rules that governs access to, and the control of, a wide variety of resources. Waldron asserts the concept of property to have an allocative function when stating that property revolves around the idea that resources are separate objects that belong to particular individuals. 34 Sax explains this allocative function of property when he states that where property rights are assigned to individuals, at least in the example of land, ownership would "routinely produce socially desirable use allocations". 35 This explanation, with its reference to ownership, however only speaks to the allocative function of private property. Although private property seems to be the most prominent property arrangement, it is not inclusive enough. The concepts of common property and public property, for example, provide different or alternative rules for the allocation of use and access rights to resources that fall outside the traditional "private" understanding of property.
It is submitted that when property rights are allocated, a complex set of rights and duties is established that characterises the relationship of individuals amongst each other with respect to a particular "object", "thing" or "resource". According to Glück, 36 this "complex of rights and duties" defines the property regime within which an "object", "thing" or "resource" is regulated. It may be a private property regime, a common property regime or a public property regime. 
Private property regime
Private property regimes are the most familiar in property scholarship. This is so, because people typically want to know what is theirs, how and to what extent they may use it, and how they can protect it. 37 In a private property regime, ownership is a pivotal property right. The system of private property holdings generally refers to a "thing" as the "object" of a property right. 38 Although "ownership" offers only one possible way of allocating private property rights in a private property regime, 39 ownership provides to its holder, whether it is held by the government or an individual, the exclusive authority to determine how the resource, or thing, in question is used. 40 From the available literature it may be accepted that "ownership" generally refers to the most "complete", "strong" or "absolute" right that a legal subject can have regarding property, a resource or a thing. 41 Notably, these "absolute and complete" rights of individual ownership are not as "absolute" as one may expect. 42 In fact, various limitations and duties are generally imposed on the rights or entitlements of an owner in a private property regime. On the topic of limitations, States or governments, for example, have a wide range of regulatory powers and have the discretion to limit the private property rights by way of inter alia statutory measures. 43 45 In terms of the maxim "sic utere tuo ut alienum non laedas", an owner may exercise his or her indefinite right to use, control and dispose of the property in question only to the extent that the use of the owner's right does not damage that of his or her neighbour's property. Van the private law owner (although they are restricted) are recognised in law and protected by various private law legal remedies. 46 In essence, therefore, the rules governing access to, and use of, resources in a system of private property are organised around the idea that resources are separate objects, each assigned and therefore exclusively belonging to an individual, accepted that its use may be limited by the State or other private individuals.
Common property regime
The common property regime is often contrasted with the private property regime. While the private property regime acknowledges that property may belong to a certain private individual, the common property regime refers to "things" that are open to all individuals. 47 The common property regime is particularly well-suited for the management of "common resources", "common-pool" or "open resources" 48 (whose uses are available to all). The contrast between private property and common property is also evident from Barnes's account which defines common property as rights of access rather than private rights of exclusion. 49 Because of their features, things regulated in a common property regime cannot belong to any person individually and are therefore asserted to have no owner. These things are perceived as "objects" subjected to special group entitlements, which allow all interested parties to make use of them. The notion of "common property" may be linked to the Roman law concept of res omnium communes. In accordance with the Roman law explanation of res omnium communes, the contemporary term "common property" is frequently used to refer to "interests for which there is a shared right of use conferred on all". 50 The common property regime allocates rights, including, but not limited to, use, management, exclusion and access to a shared resource to a specific community or group of people to regulate the preservation, protection, maintenance, and consumption of the common resource. 51 The rules that allocate rights to resources in the common 46 Depending on the specific legal system or context at hand, such remedies include, for example, real remedies (rei vindicatio, actio negatoria, interdict, or declaratory order), delictual remedies (actio ad exhibendum, condictio furtive, and actio legis aquiliae), and the enrichment action. Badenhorst 
Public property regime
In terms of the historic Roman law, res publicae included things belonging to the public; which had to be used in the interest of the public; and which were open to the public by operation of law. 53 The classic examples of Roman law res publicae were inter alia bridges, roads, harbours and rivers. 54 This preliminary Roman law understanding of res publicae provides a theoretical foundation for understanding the public property regime. The term res publicae (public property) seemingly describes the character of the ownership of public property, namely, public or State ownership; and it describes the use to which the property is put, namely, that the property should be used in the public interest. 55 In a public property regime, "things", "objects" or resources generally vest in a government, public authority or the State. 56 Scholars therefore often refer to "State or public ownership" when deliberating "things" in a public property regime. 57 It should from the outset be emphasised that this public property conception of "ownership" is detached from the self-serving and exclusionary interests normally associated with private ownership. 58 The State does not hold the property with the same title as property that is for sale (private property). 59 is underpinned by a stewardship principle that emphasises and defines the State's fiduciary duty towards the public property. 62 The public property regime effectively separates the ownership, control and management of the public property, on the one hand, and the actual use thereof, on the other. 63 Whereas "ownership" usually vests in the State that controls and manages public property by a group of elected individuals, the statutorily regulated use and access rights reside with the public. 64 In a public property regime, the extent of use and access rights to resources must, by the State or government, be structured, allocated, protected and governed in such a way that they meet the needs and purposes of society as a whole, and not only the needs of individuals. 65 It can therefore be accepted that, in a public property regime, the State or public authority is authorised to establish use and access rules for the general public to ensure that the property is used in such a way that it promotes the public interest. The State's authority to regulate use and access rights in public property is a particularly important feature of a public property regime. As will be indicated below, this feature can be used to curb the abuse of public property; to ensure more prudent use of such property; and to ultimately improve the quality, quantity and accessibility thereof for the public's use and in the public interest. 66 The idea of property, as canvassed above, is expected to provide the necessary contextual information 1) to understand the relevance and impact (positive and negative) of the different property regimes within South Africa's water sector, and 2) to establish whether the statutorily introduced, public trusteeship based property regime in water resources law transformed the property regime whereby water is regulated.
PROPERTY AS A CAUSE OF SOUTH AFRICA'S WATER CRISIS 67
In order to determine how the idea of property may have contributed to South Africa's water crisis, this part reflects on the property regimes that previously regulated water in South Africa. A comprehensive historical study falls beyond the scope of this article. The main principles are however discussed to indicate how the country's water crisis emanated from the idea of property. The discussion of the different property regimes divide into four broad periods: the period prior to colonisation; the period of RomanDutch rule from 1652 to the beginning of the 19 th century; the colonial period under British control from 1806; and the period under apartheid rule.
Prior to colonisation, under the early African customary law, 68 water was regarded as part of the "commons". 69 In terms of the land tenure system that was 62 67 It should be kept in mind that there are more reasons and factors that contributed to South Africa's water crisis. These include, amongst others, climate change, severe drought conditions, water infrastructure capacity, and politically charged motives in disaster management. applied during this period, land and water were free or common to all members of the community and could not be owned privately. 70 Access to water resources was freely available to all members of the community, but where appropriate, regulated in accordance with the interests of the entire community or tribe. 71 Tewari 72 explains that, in the pre-colonial era, water rights were "not contested among individuals in the community". African customary law thus seems to have recognised the common nature of water resources by availing water to the community or tribe as a whole, and not as a resource available for individual or private use. Due to the fact that the rules for the allocation of rights in water as a common resource were organised on the basis that water is in principle available for the use of members of the community alike, 73 it can be inferred that water was regulated in terms of the common property regime under African customary law. 74 Following the arrival of the Dutch at the Cape in 1652, the settler colonising community increasingly encroached on the native communities' common resources. 75 As a result, many Khoikhoi farmers lost access to land and water, and were forced to work on Vereenigde Oost-Indische Compagnie (VOC) farms. 76 The VOC, which occupied the position of the State at the Cape, 77 started to adapt and develop its Roman and Roman-Dutch rules to control and regulate the uses of water resources. 78 The VOC is said to have established laws in its own interest, and as a result, the majority African population was sidelined. 79 The Placaat of van Riebeeck of 10 April 1655, 80 for example, shows that the VOC adopted the position that it had the right to control the use of the running streams of upheld. 82 Although it was unclear whether the actual "ownership" of water belonged to the citizens in common or was the property of the State, 83 research confirms that individuals held certain rights to water under Dutch rule. 84 Whereas the State controlled water resources, and as individuals were able to obtain water rights in the State controlled resource, it can be accepted that water resources were during this period regulated in terms of a public property regime. 85 In 1806, the British occupied the Cape. As a result, the Roman-Dutch regulatory framework had to make way for the English legal regime. The English law influence on the country's water regulatory regime is evident from the judgment of Bell J in Retief v Louw, 86 wherein the Court ignored the dominus fluminis-principle and applied the socalled riparian principle. The Court was called upon to decide on the rights of riparian owners to the water of a stream running through their land. 87 In his judgment, Bell J held that an upper riparian owner might, when using the water of a public stream, diminish its flow if he or she did not injure any other riparian owner in his or her reasonable use that is common to all riparian owners. 88 In effect, Bell J established a system of "proportional sharing" 89 by stating that "landowners have each a common right in the use of water which, at every stage of its exercise by any one of the proprietors, is limited by a consideration of rights of other proprietors". 90 It follows that, in terms of the riparian ownership principle, individuals owning land adjacent to a river derived usufructuary rights to use the water thereof. 91 Another important development under British rule, was the definition and categorisation of different forms of water, namely, private or public water. The headnote of Van Heerden v Wiese 92 defined and categorised the forms of water as follows:
"Our law recognises two classes of natural streams or watercourses, viz., public and private. Under the designation of public streams are included all perennial rivers, navigable or not, and all streams which, although not large enough to be considered as rivers, are yet perennial, and are capable of being applied to the common use of the riparian proprietors. A river may sometimes become dry in the heat of summer without forfeiting its character of a perennial, and therefore public, river. The general rule that a person may deal as he chooses with water rising on his own land, is subject to the limitation that the water thus rising is not the source, or the main source, of a public stream; and also that no rights have been acquired to the water by prescription."
The riparian doctrine and the principle that recognises two classes of natural streams or watercourses became the cornerstones of South African water law. 93 This is clear from the Water Act 54 of 1956 that was promulgated under the apartheid regime. Section 1 of the 1956 Water Act defined "private water" as all water that rises or falls naturally on any land or naturally drains or is led onto a piece of land, while it also provided for "public water", and defined it as any water flowing or found in or derived from the bed of a public stream. In the case of private water, section 5(2) of the Act stated that the exclusive use or rights of private water could be exercised by the landowner on whose land the water originated or over which it flowed. 94 In the case of public water, section 10(1) of the Act stipulated that every riparian owner was entitled to the use of surplus water of a public stream for domestic, watering, agricultural and urban purposes. Although the 1956 Water Act did not provide certainty regarding the ownership of water, 95 it can be asserted that the use of water was derived from and linked to the (private) ownership of land. Exclusive use rights of private water could therefore be exercised by a landowner on whose property the water had its origin, or over which it flowed. In the case of public water, the right to use water was linked to riparian ownership. 96 In the case of private water, the right to use water was derived from the ownership of land over which the water flowed or where the origin of the water source was situated. 97 In terms of this system, the private claims of riparian landowners to public water and claims of landowners in relation to private water were acknowledged to the extent that the Appellate Division held in Minister of Waterwese v Mostert 98 that the extinction of water rights amounted to their expropriation, thereby effectively categorising these rights as "private property". 99 This regulatory regime that allows for water use rights emanating from private ownership, shows a clear inclination towards a private property regime which is characterised by private, exclusive use rights in the property at hand. This regulatory framework resulted in the unequal allocation of water rights, because land ownership (which was linked to access to water) generally resided in the hands of the White minority. Consequently, the majority of Black 100 South Africans were denied access to 93 Vos (1978) 100 The terms "Black South Africans", "Black people" or "Black majority" are used as defined by the BroadBased Black Economic Empowerment Act 53 of 2003. The Act defines "Black people" as a generic term which includes Africans, Coloureds and Indians. sufficient water. 101 Pienaar and Van der Schyff 102 summarise the prejudiced allocation of water rights in the apartheid period as follows:
"In terms of the 1956 Act riparian owners had the right to use public water in public streams […] . The right of private owners to use water in rural areas (farms) which had its source on the land or flowed over the land was a direct consequence of their landownership. Although there was no finality over the ownership of water, the use of water was derived from and linked to the ownership of land:
(a) In the case of public water, riparian ownership; (b) In the case of private water, ownership of the land over which the water flowed or where the source of the water was situated; (c) In the case of water servitudes, only those granted by the owner of the servient tenement."
In 1991, the South African government embarked on a process of negotiations with representatives of the non-White majority of South Africa to eradicate the system and legacy of apartheid. 103 Only after the establishment of a democratic government, and the adoption of the Constitution, a new era of constitutional transformation and the pursuit of social justice was embarked on. 104
PROPERTY AS A REGULATORY INSTRUMENT TO COMBAT SOUTH AFRICA'S WATER CRISIS
The NWA was promulgated with the primary aim to "provide for fundamental reform of the law relating to water resources". 105 The preamble to the Act states that water is "a scare natural resource that belongs to all people". In terms of the NWA, private control of water is abolished and the national government is appointed as the trustee of the nation's water resources. 106 In fact, as will be indicated below, the NWA and its introduction of the notion of public trusteeship, introduced an institutional regime change and materialised the idea of State control of South Africa's water resources that could recover South Africa from its water crisis.
Public trusteeship
Some scholars argue that the public trust concept originated in the jurisprudence of the United States of America (USA). 107 The principles underpinning the Anglo-American public trust doctrine are believed to have also been statutorily enshrined in the NWA in South Africa. An in-depth exposition of the development and complexities of the AngloAmerican public trust doctrine falls beyond the scope of this article. To provide an understanding of the general gist of the Anglo-American public trust doctrine, it suffices to state that, at the most elementary level, the Anglo-American public trust doctrine recognises the principle that some natural resources, and the role they play in sustaining life and the economy, are deemed so important that should be protected for the benefit of the public. 108 In order to do so, a distinction is made between private property rights, on the one hand, and public rights, on the other. 109 In terms of the doctrine, the State as sovereign acts as trustee of the public rights in certain natural resources, and entrenches the public's right of access to specified uses, such as, fishing, navigation and commerce. 110 
This distinction originated from the decision in Illinois Central Railroad Co v Illinois 1892 (146) US at 387 (Illinois case).
Traditionally, the application of the Anglo-American public trust doctrine was limited to certain natural resources. At the time that the Illinois case was decided, the doctrine, for example, applied only to tidal and navigable water, as well as the soil covered by these waters. 111 In this case, the Court explained that a distinction exists between property that is owned by the State that could freely be disposed of, and property "owned" and managed by the State on behalf of all the citizens and in the interest of the entire nation. 112 Although the State remained owner of both categories of property, the "modus" of ownership of these distinct forms of property differed. With regard to the first category, the State was a party in private law, and held the title to the property in question as private owner. In contrast, it was decided that property "owned" and managed by the State on behalf of all the citizens was subject to a form of public ownership. In Shively v Bowlby (Shively case), 113 the Court elaborated on the nature and meaning of "public ownership". The Court explained that the title in, or dominium of, the tidal and navigable water, and the soil thereunder, belonged to the sovereign or State as the representative of the nation for the public benefit. 114 The natural resources in question were incapable of private occupation; and their natural and primary uses, including navigation, fishing or commerce, were public in nature. 115 In the Shively case, Justice Gray effectively argued that the State's control and ownership of property subject to the public trust doctrine are supreme, "subject only to the The Court in the Illinois case expanded the reach of the doctrine to non-tidal navigable waters, and to other resources of "special character" or "public concern" that had to be protected for intergenerational use. 118 Joseph Sax 119 further encouraged the development and expansion of the doctrine to ensure environmental protection. The legislatures and judiciaries of different states in the USA considered arguments made by Sax. In some states, only subtle expansion could be observed, while the development of the doctrine in other states was "bold and daring", resulting in the increase of public trust uses 120 and the expansion of the reach of the doctrine to resources not previously affected by it. 121 The expansion of the public trust doctrine emphasised the State's inherent duty to protect certain natural resources for the benefit of current and future citizens. 122 The expansion of the traditional public trust doctrine highlighted more than the fiduciary obligations of the different states to protect public access and use of certain natural resources. The public trust doctrine accordingly developed beyond its initial "public ownership and access" model to a duty to protect certain natural resources for the sole benefit of current and future generations. 123 The assumption that the South African concept of public trusteeship was borrowed or transplanted from the Anglo-American public trust doctrine may not be entirely correct, 124 reasons being that South African law originated from the Roman-Dutch law and was further influenced by English law. Reference to the Anglo-American regime as a place of origin of legal principles for South African law is therefore strange from the outset. 125 Further, it should be noted that the Anglo-American public trust doctrine expanded and developed to different degrees in different American states. 126 Uncertainty therefore exists as to how the public trust doctrine is applied from one state 116 Shively case 1, 56. 120 The expansion is, for example, also depicted in the uses of the public that kept pace with the changing needs of society. 121 Van to the next. 127 This raises the question about which variant of the Anglo-American public trust doctrine finds application in South African law. 128 Although valuable lessons may be learnt from Anglo-American law in the process of demystifying the concept of public trusteeship, it seems unlikely that what we find in South Africa's NWA is a virtual "copy" or replica of the Anglo-American public trust doctrine. In fact, in the light of the historical development of South Africa's water regulatory regime, one cannot agree to the wholesale or blanket importation of the foreign public trust doctrine into South African law. The South African concept of public trusteeship is rather a domestic product of statutory origin, resulting from South Africa's own legal development. 129 Therefore, the NWA neither merely introduced the Anglo-American public trust doctrine, nor did it re-affirm the public nature of water and legal principles that applied to the nation's water resources under African customary law and Dutch rule. The White Paper on a National Water Policy for South Africa of 1997 (NWP) makes it clear that the government intended to create a doctrine of public trust that is designed to fit the specific circumstances of South Africa:
"To make sure that the values of our democracy and our Constitution are given force in South Africa's new water law, the idea of water as a public good will be redeveloped into a doctrine of public trust which is uniquely South African and is designed to fit South Africa's specific circumstances." [Own emphasis]
The policy principles contained in the NWP were given force by the NWA. In terms of the NWA, the national government is appointed as the public trustee of the country's water resources. All of South Africa's water resources, including surface and groundwater, are defined as part of an "inalienable public trust" that is the fiduciary responsibility of the national government.
The implications that the statutorily introduced concept of public trusteeship might have on water as property and the property regime within which the scarce water resources are regulated in South Africa seem infinite and have to be determined. The question of whether the concept of property may curb the nation's water crisis, is of specific relevance.
The Reserve
When water as property is discussed, the Reserve, as defined by chapter 1, read with the explanatory note of chapter 3 of the NWA, needs consideration. The "Reserve" can be defined as the quantity and quality of water required to satisfy basic human needs and to protect aquatic ecosystems in order to secure ecologically sustainable development. It follows that the Reserve consists of two parts, namely, the basic human needs reserve and the ecological reserve. It is part of the fiduciary duty of the public trustee to assess the needs of the Reserve, and to make sure that the determined amount of public trust water required to meet such needs, is set aside. 127 For example, a distinction made between the high-tide states (where the public trust resources may not be owned privately) and the low-tide states (where private ownership of trust property is possible). 
Basic human needs reserve
The first part of the Reserve, the basic human needs reserve, imposes on the public trustee a duty to reserve such water required to ensure that all people have access to sufficient water for inter alia drinking, food preparation and personal hygiene. 130 Since the promulgation of the Constitution, much legal development has taken place regarding the meaning, content and enforcement of the right of access to sufficient water. There are at least three court decisions in recent years that show the progress made. 131 (Bon Vista case), the applicants launched an urgent application to restore the residents of a block of flats' water supply after the respondents (the local authority) 132 disconnected their supply. The Court then elaborated on the responsibility of the local authority to realise the constitutional water right, even in the event of consumers not being in a position to pay the State for its water services provision. 133 Budlender AJ held that the Bon Vista case implicated the stated authority with the responsibility or duty to respect the right of access to water as per section 7(2) of the Constitution. Budlender AJ stated: 134 "On the facts of the case, the applicants had existing access to water before the Council disconnected the supply. The act of disconnecting the supply was prima facie in breach of the Council's constitutional duty to respect the right of access to water, in that it deprived the applicants of existing access."
In Residents of Bon Vista Mansions v Southern Metropolitan Local Council,
The Bon Vista case shows that section 7(2) of the Constitution imposes the very duty on government to realise the constitutional water right. 135 The section determines that the State must "respect, protect, promote and fulfil" the rights in the Bill of Rights. Liebenberg 136 indicates that each of the terms of the duty to respect, protect, promote and fulfil has its own particular meaning. Regarding the duty to "respect", the State is precluded from law or conduct that infringes upon the enjoyment of certain rights. Kotzé 137 argues that the duty to "protect" will, for example, oblige the State to take measures to protect vulnerable people against violations of their rights, while the duty to "promote and fulfil" will typically mean that the State must provide people with access to socio-economic entitlement where they currently lack such access. 138 Seven years after the judgment in the Bon Vista case, the Constitutional Court had to determine the content and meaning of the constitutional right of access to water by quantifying the amount of water sufficient for a dignified life in Mazibuko v The City of Johannesburg and others, 139 (Mazibuko case). 140 The Constitutional Court however refrained from quantifying the right of access to water and rejected the idea that socioeconomic rights in the South African Constitution contain a "minimum core". 141 The Court hence did not impose an obligation on the State to literally provide people with unlimited amounts of, or access to, water. Rather, the State is merely obliged to progressively provide access to water through legislative and other measures within its available resources. It is agreed with Du Plessis 142 who states that the Mazibuko case emphasised the idea of "progressive realisation" of the right of access to water when the Court held that the constitutional right of access to water does not place on the government limitless duties in relation to the provision of access to water resources.
The third and last judgment, is that of Federation for Sustainable Environment and Others v Minister of Water Affairs, 143 (Federation case)
. Silobela is a residential area that constitutes part of the Carolina mining and farming community in the Mpumalanga Province of South Africa. 144 The Carolina community suffered from acid mine drainage that contaminated the water. 145 After Carolina's water was contaminated, the municipality provided access to clean drinking water through temporary tanks, which the residents argued were inadequate. 146 Some of the tanks were never refilled and some consumers had to walk long distances to the tanks. 147 In this case, the applicants (residents of Carolina, represented by the Federation for Sustainable Development and the Silobela Concerned Community) approached the High Court to compel the respondents (inter alia the Minister of Water Affairs, the Sibanda District Municipality and the Luthuli Local Municipality) to provide a regular supply of safe drinking water in terms of Regulation 3 of the Water Regulations. 148 The applicants further argued that the lack of daily access by residents to an effective and reliable supply of potable water constituted a violation of their constitutional right of access to sufficient water. 149 The Court acknowledged the duty of the respondents to provide water to the residents of Carolina based on the former's constitutional and other legislative duties. 150 The Court held: 151 "[…T]he Municipality must strive to resolve as speedily as possible the water problem in Silobela and Carolina. It must equally have a progressive plan to achieve this objective and must engage and inform the community of the steps and progress of doing so […] . These respondents are accountable to the communities. In my view, the orders sought be reasonable and should therefore be granted."
It is clear from the brief discussion of the right to have access to sufficient water as enshrined in section 27(1)(b) of the Constitution, that not only the right that it gives, but also the duty and responsibility to implement and protect the constitutional right, are binding on the courts, all government departments and organisations, and all South Africans. 152 Since much of the content, meaning and relevance of the constitutionally entrenched right to accessible water resources have been developed, the quality and degradation of the already limited amount of available water in South Africa remains a critical challenge.
Ecological reserve
Section 24 of the Constitution affords everyone the right to an environment that is not harmful to his or her health or wellbeing 153 and to have the environment protected for the benefit of present and future generations. 154 Scholars, such as, Currie, De Waal, Kotzé, and Du Plessis, 155 indicate that when section 24 is read with section 7(2) of the Constitution, the State incurs both negative and positive duties to respect, protect, promote and fulfil the environmental right. Sections 24(b)(i)-(iii), for example, list a number of positive State obligations, namely, to inter alia promote conservation, and to secure ecologically sustainable development. In adherence to these obligations; to protect the ecosystems that underpin the country's water resources, now and into the future, 156 the NWA obliges the public trustee to assess the needs of the ecological reserve, and to make sure that this amount of water, of an appropriate quality, is set aside. 157 Only once the Reserve is set, the remaining water can be allocated and licensed. 158 
The allocation of water use rights
The national government's title to water resources is characterised by the fiduciary responsibility to inter alia protect, use, develop, conserve, manage and control water resources in a sustainable manner for current and future generations. 159 The principle mechanism to achieve this aim, is the institution of water use rights.
Generally, 160 all water use rights, including the taking and storing of water, activities which reduce stream flow, waste discharges and disposals, controlled activities (activities which impact detrimentally on a water resource), altering of a watercourse, removing water found underground for certain purposes, and recreation, are subject to official government authorisation by way of a licence or permit. This system, being flexible, enables the government to ensure that the nation's water is put to the best possible use, or that impairments to the resource are limited, because they have the authority to reject or approve applications for water use licences, depending on whether or not the proposed water use will contribute to achieving the aim of the NWA.
Failure to obtain a water use licence or permit, may give rise to severe penalties. Section 151(1)(a) of the NWA makes it clear that it is an offence to use water without the required water use licence. Should anyone be convicted of such an offence, section 151(2) of the same Act provides that such person is liable, on the first conviction, to a fine or imprisonment for up to five years, or both a fine and such imprisonment. Upon a second conviction, the offender is liable for a fine or imprisonment for up to 10 years, or both a fine and such imprisonment. Another risk, especially for industries, emanating from unlicensed water use, is set out in section 155 of the NWA. In terms thereof, the Minister may approach the High Court for an interdict or any other appropriate order against any person who has contravened any provision of the NWA. The court may therefore order to discontinue any activity that is held to be in contravention of the NWA.
The purpose of this licensing or permitting system is of particular importance for the country's water crisis. The said system not only guides, but also imposes a specific duty on, the decision-making authority to carefully allocate or reject the application of water use rights to achieve the aim of the NWA. The licensing or permitting system can be of further benefit in curbing the nation's water crisis, because once a licence or permit is allocated, it binds its holder to responsible water use. In terms of section 28 of the NWA, all water licence applications that have been approved, are subject to conditions. Conditions typically entail the duration of the authorisation, limits on volumes of water uses, waste discharge requirements, and so forth. 161 Sections 53 to 55 of the NWA deal with the consequences of contraventions of licence conditions and provide for the possibility of inter alia the retraction of entitlements to use water. The consequences of contraventions range from the responsible authority requiring the licencee to take remedial action, 162 failing which it may take the necessary action and recover reasonable costs from that person, 163 to the suspension or withdrawal of a licence by the public authority. 164 These forms of regulatory control are conducive to what was envisioned with the adoption of the notion of public trusteeship over water resources, vesting the authority over water resources in the national sphere of government.
Water use rights are generally regarded as property rights, but from the above exposition it is clear that its holders do not own the water itself. 165 The legal title in South Africa's water resources is held by the national government or public trustee. It is important to note that the introduction of the concept of public trusteeship into South Africa's water regulatory framework did not necessarily result in a wholesale transfer of water to "State ownership". The national government's title as public trustee differs from the title a State would hold in land intended for sale. Rather, a system that provides for water allowances granted at the discretion of government replaced the system that provided for exclusive rights to water use. 166 As the NWA does not acknowledge private, individual or exclusionary rights in water, and as the holder of the water right cannot freely decide on the unlimited use or exploitation of the resource, it seems, at face value alone, that water cannot be subject to private, exclusionary water rights. The introduction of the notion of public trusteeship therefore denotes a major transformation that affected the property rights regime of South Africa whereby water resources are managed by elevating the public interest above any private interests in the resource. This is particularly clear from the creation of the Reserve and water use allocations, as the public trustee is mandated to structure the resource in a way that prioritises basic human needs and ecological sustainability.
Water as public property
The Supreme Court of Appeal, in the case of Mostert Snr and another v S 2010 (2) All SA 482 (SCA), recently engaged with the classification of water as property in the NWA's regulatory regime and decided it to be res omnium communes (common property). 167 This judgment however stands to be criticised. Young 168 correctly argues that the Supreme Court of Appeal in this case failed to properly analyse the distinctions made between the Roman and Roman-Dutch law concepts of res omnium communes and res publicae (public property). In fact, considering the relevant sections of the NWA, it seems as if it is rather the public property regime that finds application in the NWA's regulatory framework.
As indicated above, 169 public property generally entails things, objects or resources that belong to the public; that are used in the interest of the public; and which are open to the public by operation of law. Their legal title vests in the State or government, and is publicly regulated for, and on behalf of, the public. The same sentiment is found in the NWA. Whereas public property generally belongs to the public, the preamble of the NWA confirms that water is "a scare natural resource that belongs to all people". Notably, the legislature did not use the language of "water being the people's common heritage" or "water belonging to the nation" as found in the National Environmental Management Act 107 of 1998 (NEMA) 170 and the Mineral and Petroleum Resources Development Act 28 of 2002 (MPRDA), 171 respectively. These formulations rather coincide with the common property regime. It can therefore be confirmed that both the public property regime and the regime instituted by the NWA regulate "things", "objects" or "resources" that belong to the public. Furthermore, the "function" or "purpose" of water to promote the public interest is also explicitly acknowledged in the NWA. Sections 1 to 4 of the NWA, for example, provide for guiding principles that recognise the basic human needs of present and future generations, and the need to promote social and economic development. 167 In order to establish whether the water was capable of being stolen in terms of the common law, the Supreme Court of Appeal had to establish whether the water contained in the Lomati River was private or public in nature. The Court concluded that public water, whether running in a river or stream, is classified as res omnium communes, or common property, and therefore not susceptible to ownership. The implication of water not capable of ownership, is that it cannot be stolen. A riparian owner who abstracts more water from a water resource than that to which he or she is legally entitled, does therefore not commit the common law offence of theft, but only commits a statutory offence under s 151 of the NWA. 168 Young (2014) With reference to the feature of public property being open to the public by operation of law, reference is made to Schedule 1, as well as sections 3(2), 4 and 21 of the NWA. Schedule 1 lists water uses, available to all, that do not require prior authorisation. The latter sections do not only confirm that water should be allocated equitably and used beneficially in the public interest, but emphasise the legal title of the State as "public owner" to grant rights in respect of water resources to private individuals. 172 The authority of the State to regulate water is firmly entrenched in section 3 of the NWA. It should be emphasised that the authority and fiduciary responsibility over water resources in South Africa primarily vest in the national sphere of government. 173 It is argued that water as a natural resource is inherently so important to the existence and wellbeing of the people of the country, and that so many decisions in other governmental spheres impact on water use, that the legislature intentionally bound the national government in its entirety with a fiduciary responsibility as far as water as a natural resource in South Africa is concerned. 174 Such duty therefore binds all three branches of government, namely, the executive, the judiciary and the legislature. 175 The Constitution not only divides governmental power between the executive, judiciary and legislature, but in terms of section 40(1) also between national, provincial and local spheres of government. 176 Within this public property water regulatory regime, the public trustee is ultimately entrusted with regulatory mechanisms for the allocation of water use rights. 177 The allocation of water use rights hinges on a complex administrative decision making process 178 that includes an assessment of whether and to what extent the proposed water right may influence basic human needs or impair the ecological status of the water. The review process ultimately results in the official allocation or refusal of a water right. The public water regulatory framework therefore requires rational and effective decision making processes. The latter are ensured through mechanisms, such as, careful planning by means of the Reserve and other regulatory and enforcement instruments. Planning therefore goes beyond the mere allocation of water rights, but should set out development and management priorities in the water sector that fall within the parameters of the NWA. It is within this broader framework of planning that decisions regarding the regulation of water rights must be made. The State's decision making authority must structure, allocate, protect and govern access and use rights in 172 Young (2014) 82. 173 Preamble, s3(1) and s3(3) of the NWA. 174 Van der Schyff (2013) 381. 175 Chapters 4, 5 and 8 of the Constitution. 176 Section 155(7) of the Constitution sets out a basic structure according to which governmental power is divided between the different spheres and branches. In fact, s 155(7) provides a constitutional basis for the national government's fiduciary responsibility with regard to South Africa's water resources. In terms of the section, the national government and the provincial governments have the legislative and executive authority to see to the effective performance by municipalities of their functions in respect of matters listed in Schedules 4 and 5. It may therefore be stated that the national government and all its repositories with decision making or legislative power are obliged to execute a fiduciary responsibility when regulating the country's water resources. water in such a way that it does not only protect the water resource, but that the access and use rights also meet the needs and purposes of society as a whole, as well as the needs of individuals of current as well as further generations.
CONCLUDING REMARKS
South Africa experienced a legal transformation in the way water resources are allocated. The transformation was necessitated by the fact that the previous regulatory regime, as regulated by the Water Act 54 of 1956, contributed to South Africa's water crisis in a number of ways. The distinction made between private and public water was not only strange from a hydrological perspective, but resulted in competing claims in private water resources and even promoted the segregation of development of the different ethnic races. Although the Act did not explicitly determine who the owner of water was, it confirmed that the exclusive use rights of private water could be exercised by a landowner on whose property the water had its source, or over which it flowed. Land ownership (which was linked to access to water) generally resided in the hands of the White minority, thereby limiting who actually enjoyed access to water. Consequently, low income individuals, generally the majority of Black South Africans, were denied access to sufficient water as they either could not afford it, or did not have riparian land rights.
The national legislature statutorily introduced a unique concept of public trusteeship into South Africa's water regulatory framework that not only altered the nature of ownership, but also introduced an institutional regime that re-defined property rights. The legal title to all water resources now vests in the State. In terms of the concept of public trusteeship, all of South Africa's water resources, including surface and groundwater, are defined as part of an "inalienable public trust" that is the fiduciary responsibility of the national government. We are therefore witnesses to a transformation in which property rights were redefined, often to the disadvantage of property owners that previously enjoyed access to water as an "extension" of land ownership.
This transformation affected the property rights regime of South Africa whereby water resources are managed, by elevating the public interest above any private interests in the resource and defining the national government's claim to the resource as fiduciary. The national government's title as public trustee therefore differs from the private title a State would hold in land intended for sale. The national government's title in water resources is characterised by the fiduciary responsibility to inter alia redress past inequalities, and to protect, use, develop, conserve, manage and control water resources in a sustainable manner for current and future generations.
Amid South Africa's current water crisis, some may argue that progress in implementing the new public property water regulatory regime has been slow, some even speculate that it constitutes policy failure. Such analysis however underestimates the scale of the transformation challenge (especially when basic human needs are considered) and the substantial legal development made thus far within the property regime whereby water is regulated for the benefit of all persons, now, and for the future. In fact, the power of the transformed property regime whereby water resources are managed, for resolving the country's water crisis lies inter alia in the fact that it democratised control over the use of water resources in South Africa; a much needed development to rectify past inequalities in post-apartheid South Africa. The judgments of the Bon Vista, Mazibuko and Federation cases not only developed and promoted the content and meaning of the constitutional right of access to sufficient water for all, but highlighted how the public trusteeship-paradigm can be used to ensure government accountability where the State fails to uphold its public trust duties. The public trust regulatory regime is particularly relevant for eliminating the country's water crisis, as it offers the necessary mechanisms to achieve lasting protection of water resources, and ultimately strengthening sustainable water resources management. The latter includes regulation and enforcement mechanisms, which represent a sophisticated response to the growing pressures on South Africa's water resources. The goals of, for example, water conservation or reduced water use can be, and are already, achieved by regulation and enforcement. Statutory measures, such as, the determination and creation of the Reserve, or the administrative water use licensing or permitting system, enable access to environmental information as well as transparent, rational decisions to be made about the use of water resources. In fact, the licensing or permitting system provides the holders thereof with secure and substantive legal rights, while at the same time maintaining sufficient flexibility to ensure that the objectives of the NWA can be met.
